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PREFACE

Getting the Deal Through is delighted to publish the eleventh edition 
of Insurance and Reinsurance, which is available in print, as an e-book 
and online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes Israel and Zambia. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editors, 
William D Torchiana, Mark F Rosenberg and Marion Leydier, of 
Sullivan & Cromwell LLP,  for their continued assistance with this 
volume.

London
May 2018

Preface
Insurance & Reinsurance 2018
Eleventh edition
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Austria
Philipp Scheuba
BLS Rechtsanwälte Boller Langhammer Schubert GmbH

Regulation 

1	 Regulatory agencies

Identify the regulatory agencies responsible for regulating 
insurance and reinsurance companies. 

The Austrian Financial Market Authority (FMA) is the responsible author-
ity for, inter alia, the supervision of the insurance and reinsurance mar-
ket. The FMA is an autonomous and independent institution under 
public law and is supervised by the Federal Ministry of Finance.

Within the FMA, the Department of Insurance and Pension Fund 
Companies Supervision is the responsible body. The activities of the 
FMA in respect of the insurance market include, in particular, the 
ongoing supervision of all business activities of insurance companies 
and pension fund companies, including on-site inspections, proposals 
for the continued development of legislation regarding the insurance 
business, as well as licensing issues and legal supervision.

2	 Formation and licensing

What are the requirements for formation and licensing of new 
insurance and reinsurance companies?

Apart from the specific statutory exceptions, only companies that have 
been granted a licence by the FMA may conduct contractual business 
insurance in Austria. The requirements for the formation and licensing 
of insurance and reinsurance companies are set out in the Insurance 
Supervision Act (VAG).

Pursuant to article 8 of the VAG, a company may conduct 
contractual business insurance, only provided that the company’s legal 
form is one of the following:
•	 a joint-stock company;
•	 a European company;
•	 a mutual association; or
•	 an equivalent and respectively comparable foreign company.

The administrative headquarters of the company must be located in 
Austria.

The requirements for obtaining the licence further include: 
•	 professional qualifications of the directors and officers pursuant to 

article 120 et seq of the VAG (see question 4);
•	 insurance and reinsurance undertakings shall hold eligible basic 

own funds in order to cover the minimum capital requirement 
pursuant to article 193; and

•	 the submission of a business plan.

The business plan to be submitted with the application must contain the 
following information and documents:
•	 the type of risk the company intends to cover, and also, in the case 

of a reinsurance business, the type of reinsurance contracts that the 
company intends to conclude with the primary insurers;

•	 the main features of the reinsurance policy;
•	 the composition of the equity capital;
•	 estimates relating to the expenses of installing the 

administrative services and the operation of the company, and 
proof that the necessary funds are available;

•	 estimates of the commission expenses and the operating 
expenditures (for the first three years of operation);

•	 estimates relating to the premium income and insurance payments 
(for the first three years of operation);

•	 budgeted balance sheets and profit and loss statements (for the first 
three years of operation);

•	 estimates of the financial resources intended to cover liabilities and 
equity capital requirements (for the first three years of operation); 
and

•	 the articles of association.

The additional documented information must be submitted when a 
foreign insurance company applies for a licence (articles 16 to 19 of the 
VAG).

3	 Other licences, authorisations and qualifications

What licences, authorisations or qualifications are required 
for insurance and reinsurance companies to conduct 
business? 

Other than the licence from the FMA, no other licences are 
required from companies in order to conduct contractual business 
insurance in Austria. However, it should be noted that, as a general 
rule, separate licences have to be obtained for each insurance line (the 
VAG distinguishes 23 lines of insurance). Nevertheless, annex B of the 
VAG provides for exceptions, allowing companies to apply for shared 
licences valid for multiple insurance lines.

4	 Officers and directors

What are the minimum qualification requirements for officers 
and directors of insurance and reinsurance companies?

In general, the VAG provides that, the professional qualification, knowl-
edge and experience of members of the board of directors or of the 
management board, or the managing directors, must be adequate to 
enable sound and prudent management. Furthermore, they have to be 
of good repute and integrity. The personal reliability is deemed not to be 
met if a person has been convicted of certain criminal or fiscal offences, 
or when the person’s assets or the assets of an entity – over which the 
person has had significant influence – have been subject to an insol-
vency procedure.

At least two managing directors must have sufficient theoretical and 
practical knowledge in insurance business and management experience. 
These criteria are considered to be met provided a person has at least 
three years of managing experience in an insurance company of a com-
parable size and type of business. 

In addition, at least one of the managing directors must be fluent 
in German.

The managing directors may not engage in a principal employment 
in a field other than the insurance or banking sector.

5	 Capital and surplus requirements

What are the capital and surplus requirements for insurance 
and reinsurance companies?

At the time of commencement of business operations, there must be 
sufficient original own funds in the amount of the absolute floor of 
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the minimum capital requirement pursuant to article 193, paragraph 2, 
namely: 
•	 for non-life insurance, not including indemnity insurance, credit 

insurance and fidelity insurance: €2.5 million;
•	 for non-life insurance, including indemnity insurance, credit 

insurance and fidelity insurance: €3.7 million;
•	 for life insurance: €3.7 million; and
•	 for exclusive operation of reinsurance: €3.6 million in case of 

proprietary companies (captives): €1.2 million, as well as the 
necessary funds to cover the estimated expenditures with respect 
to the establishment of the management of the undertaking. 

For the future, proof must be furnished that the company will have: 
•	 sufficient funds to cover the technical provisions shown in the 

solvency balance sheet (article 10, paragraph 3, No. 4);
•	 sufficient eligible own funds (article 174) to cover the solvency 

capital requirement (article 8, paragraph 2, No. 4); and
•	 sufficient original own funds to cover the minimum capital 

requirement (article 8, paragraph 2, No. 5).

6	 Reserves

What are the requirements with respect to reserves 
maintained by insurance and reinsurance companies?

The VAG provides for several types of technical reserves to be built in by 
insurance and reinsurance companies. These, depending on the insur-
ance line of business, include:
•	 an ageing reserve in health insurance;
•	 a reserve for outstanding insurance claims;
•	 a reserve for profit-dependent premium refunds; and
•	 provisions for deferred profit participation, among others.

Furthermore, article 45 of the VAG provides for a statutory hedge 
reserve aimed at covering losses arising from the business operation.

7	 Product regulation

What are the regulatory requirements with respect to 
insurance products offered for sale? Are some products 
regulated by multiple agencies?

A company applying for an insurance licence must inform the FMA of 
the type of risks the company intends to cover. In Austria, the principle 
of separation of insurance business-lines applies. Article 7 of the VAG 
sets out that a company offering life insurance may, in addition, only 
offer health insurance and insurance against accident and reinsurance. 
However, this principle of separation does not apply for companies that, 
prior to 2 May 1992, in addition to life insurance, have offered other 
insurance lines of business.

In respect of insurance products, the general rules of the VAG 
relating to, inter alia, licensing and reporting, apply to all insurance lines 
of business and products offered in this connection. However, in respect 
of certain insurance lines, the VAG provides for special provisions to be 
adhered to by the insurance company offering such products – that is, 
unit-linked and index-linked life insurance (a stricter conduct of busi-
ness regime applies pursuant to article 254 of the VAG), companies 
offering life insurance must appoint an actuary, etc.

Further, in regard to the actual insurance products offered 
for sale, insurance companies have to comply with the Insurance 
Contract Act (VersVG). The VersVG provides for explicit regulations 
on matters including the rights and obligations of the insured person 
and the insurer, the content of the respective contracts and information 
requirements.

8	 Regulatory examinations

What are the frequency, types and scope of financial, market 
conduct or other periodic examinations of insurance and 
reinsurance companies?

The FMA’s supervisory activities include the continued supervision of 
all business activities of insurance and reinsurance companies, includ-
ing but not limited to, on-site inspections and legal supervision. For 
the purposes of its examinations, the FMA may, at any time, request 
information concerning the business activities of insurance and 

reinsurance companies as well as the submission of relevant documents. 
The VAG does not provide for a minimum or maximum amount of on-
site or off-site examinations, nor does it prescribe a period within which 
such examinations ought to be conducted.

9	 Investments

What are the rules on the kinds and amounts of investments 
that insurance and reinsurance companies may make?

There are no specific requirements or restrictions relating to the 
types and amounts of investments that insurance and reinsurance 
companies may make. However, the VAG provides for detailed rules on 
the amount of equity capital that must be maintained by insurance and 
reinsurance companies at all times, and this may limit the amount 
of investments that such companies make. In the event that the 
insurance or reinsurance company acquires or sells its participation in 
incorporated companies, the FMA needs to notify the VAG when:
•	 the direct or indirect participation exceeds 50 per cent of the equity 

capital;
•	 the purchase price exceeds 10 per cent of the insurance or 

reinsurance company’s equity capital;
•	 the acquisition creates an affiliation pursuant to article 189a No. 8 of 

the Austrian Company Code (UGB); or
•	 the sale affects the resolution of an affiliation pursuant to article 

189a No. 8 of the UGB.

10	 Change of control

What are the regulatory requirements on a change of control 
of insurance and reinsurance companies? Are officers, 
directors and controlling persons of the acquirer subject to 
background investigations?

The intended acquisition of a qualifying holding (ie, a direct or 
indirect holding in an undertaking, which represents 10 per cent or 
more of the voting rights or of the capital, or another possibility of exer-
cising a significant influence over the management of that undertaking) 
in an insurance or reinsurance company, has to be notified and accepted 
by the FMA. The same applies for acquisitions of shares by persons who 
are already shareholders in the event that they intend to increase their 
participation to 20, 30 or 50 per cent.

The FMA may prohibit the acquisition if, following the assessment 
of the acquiring party, there are justified reasons to do so. The assess-
ment criteria are set out in article 26 of the VAG and include:
•	 the reliability of the acquirer; 
•	 the reliability and professional experience of the officers and 

directors responsible for the management of the insurance 
company;

•	 the financial soundness of the acquirer, particularly in respect of 
the actual transactions and services envisaged by the industry com-
pany to be acquired;

•	 whether the acquirer is and will be able to comply with the 
supervisory requirements set out in Directives 92/49/EEC (third 
non-life insurance directive), 98/78/EC, 2002/83/EC, 2002/87/
EC and 2005/68/EC; in particular, whether the group of which 
the acquirer will become a part has a structure that makes it 
possible to exercise effective supervision, effectively exchange 
information among the supervisory authorities and to distribute the 
competences among the competent supervisory authorities; and

•	 whether there are reasonable grounds to suspect that, in 
connection with the proposed acquisition, money laundering or 
terrorist financing within the meaning of article 1 of Directive 
2005/60/EC is taking place, has taken place or has been attempted, 
or that the proposed acquisition could increase the risk thereof.

In the event that a shareholder intends to sell his or her shares, or to 
decrease his or her shares to below 20, 30 or 50 per cent, corresponding 
notification duties exist.

The acquisition or sale is considered as approved if the FMA does 
not prohibit such within 60 days following the notification.

As stated above, the VAG explicitly provides that officers and 
directors responsible for the management of the insurance company 
will be examined for their reliability and professional experience. There 
is no specific provision regarding such an inspection in respect of the 
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officers and directors of the acquiring party. However, to a certain 
extent this may be the case, as the FMA will examine the reliability of 
the acquiring party as such.

11	 Financing of an acquisition

What are the requirements and restrictions regarding 
financing of the acquisition of an insurance or reinsurance 
company?

There are no specific requirements or restrictions relating to financ-
ing the acquisition of an insurance or reinsurance company. As stated 
above, in the event of an intended acquisition of an insurance company, 
the FMA will examine the financial soundness of the acquiring party.

12	 Minority interest

What are the regulatory requirements and restrictions on 
investors acquiring a minority interest in an insurance or 
reinsurance company?

The regulatory requirements for a qualifying holding in an insurance 
or reinsurance company are set out in question 10. The acquisition 
of participations of less than 10 per cent of the share capital or voting 
rights, and those that do not grant the acquirer’s significant influence on 
the management, are not subject to specific restrictions under the VAG.

13	 Foreign ownership

What are the regulatory requirements and restrictions 
concerning the investment in an insurance or reinsurance 
company by foreign citizens, companies or governments? 

In general, the VAG does not distinguish between national and 
foreign investors. Both groups are free to invest in Austrian 
insurance or reinsurance companies. Nevertheless, in the event a for-
eign investor intends to acquire an Austrian insurance company, the VAG 
provides for a couple of (mainly technical) provisions. These include the 
prolongation of the period for the FMA to require additional informa-
tion from the acquiring party from 20 to 30 days, provided the acquir-
ing party has its registered office outside the EEA or is being supervised 
by an authority outside the EEA. Further, the VAG provides for close 
cooperation and exchange of information between the FMA and the 
responsible foreign authority, if the acquiring party is, inter alia, a for-
eign credit institution, assurance undertaking, insurance undertaking, 
reinsurance undertaking, investment company, or the parent undertak-
ing of, or a natural or legal person controlling such an institution.

14	 Group supervision and capital requirements

What is the supervisory framework for groups of companies 
containing an insurer or reinsurer in a holding company 
system? What are the enterprise risk assessment and 
reporting requirements for an insurer or reinsurer and its 
holding company? What holding company or group capital 
requirements exist in addition to individual legal entity capital 
requirements for insurers and reinsurers? 

The supervision of insurance groups includes the supervision of the 
group’s solvency, the risk concentrations and intragroup transactions as 
well as the governance system at the group level. For example, by con-
trast with the VAG 1978, the supervision is to be carried out only at the 
level of highest parent company with its head office in a member state. 
Additionally, the collaboration between supervisory authorities is inten-
sified through the establishment of colleges of supervisors pursuant to 
article 228 of the VAG 2016, as well as a closer cooperation and consulta-
tion according to articles 229 and 230 of the VAG 2016.

Pursuant to article 222, paragraph 2 of the VAG, extensive require-
ments exist with respect to the governance system of insurance groups; 
however, they are largely identical to the requirements applicable at 
the individual level. In particular, risk management systems, internal 
control systems and the reporting system shall be implemented evenly 
throughout all companies of the group in order to be controllable at the 
group level. 

The most important element with respect to group supervision is 
the calculation of the group solvency. At the group level, the solvency 

capital requirement of the group shall be calculated; in doing so, the 
varying financial interrelations between the companies of the group 
as well as the risks at the group level are taken into consideration. The 
calculation shall be performed at least once annually. 

There is no provision for the calculation of the minimum capital 
requirement at the group level, because the non-fulfilment of the mini-
mum capital requirement ultimately results in the withdrawal of the 
licence based on the fact that only the individual companies, but not the 
group as a whole, can hold a licence.

15	 Reinsurance agreements

What are the regulatory requirements with respect to 
reinsurance agreements between insurance and reinsurance 
companies domiciled in your jurisdiction?

Austrian law does not provide for any specific regulatory requirements 
in respect of reinsurance agreements. The Austrian Insurance Contract 
Act explicitly sets out that the same is not applicable to reinsurance 
agreements. Therefore, reinsurance agreements are governed by the 
general contract law.

16	 Ceded reinsurance and retention of risk

What requirements and restrictions govern the amount of 
ceded reinsurance and retention of risk by insurers?

There is no statutory numerical limit for ceded reinsurance and 
retention of risk. However, a total or unreasonably high transfer of risk 
from the insurer to the reinsurer is not admissible.

When deciding on the placement of reinsurance, the feasibility 
of obligations arising from the insurer’s own insurance contracts, the 
obligations arising from the reinsurer’s contracts as well as a proper 
diversification of risk have to be taken into consideration. The first two 
points above are deemed to be met provided the ceding insurer has its 
registered seat in a member state of the EEA or if the reinsurer is in 
possession of a domestic licence.

Pursuant to article 87 of the VAG, a small insurance undertaking 
(Chapter 3 of the VAG) must demonstrably verify if the requirements for 
conclusion of a reinsurance agreement are met (primarily if the reinsur-
ance company is in possession of a valid licence). Further, the insurer 
must demonstrably seek (and obtain) information about the assets, 
financial position and earnings of the reinsurance company in order to 
reliably assess whether the reinsurer will presumably fulfil his or her 
duties without delay and in accordance with the contract.

17	 Collateral

What are the collateral requirements for reinsurers in a 
reinsurance transaction?

There are no additional requirements that have to be observed by 
reinsurance companies conducting reinsurance transactions.

18	 Credit for reinsurance

What are the regulatory requirements for cedents to obtain 
credit for reinsurance on their financial statements?

Insurance companies must adhere to the general accounting prin-
ciples enshrined in the UGB. However, VAG provides for additional 
accounting rules, which insurance companies must observe when pre-
paring their financial statements. In this regard, article 144 of the VAG 
stipulates the prescribed balance sheet structure for insurance compa-
nies outlining the individual items and the order in which they must 
be displayed. The item ‘receivables from reinsurance business’ is illus-
trated in the ‘assets’ section (subcategory ‘claims’), and must therefore 
be included in the financial statement of the insurance company.

19	 Insolvent and financially troubled companies

What laws govern insolvent or financially troubled insurance 
and reinsurance companies?

As a general rule, the Austrian Insolvency Code, applicable both to 
natural and to legal persons, also applies to insolvent insurance and rein-
surance companies. However, articles 307 to 316 of the VAG provide for 
certain exemptions in respect of such companies, for example:
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•	 the management of the insurance or reinsurance company is 
obliged to immediately inform the FMA of the existence of 
bankruptcy requirements (that is, an inability to pay or over-
indebtedness). The application for opening the insolvency 
procedure over an insolvent insurance and reinsurance company 
has to be filed by the FMA, contrary to the general provision that 
the debtor him or herself files for bankruptcy; and

•	 further, VAG enables the FMA to take certain measures instead 
of filing for bankruptcy, if this will benefit the insured parties. 
Such measures include the suspension of payments to the insured 
parties to the extent necessary to overcome the cash flow problems, 
or to reduce life insurance obligations of the insurer according to 
the assets available.

20	 Claim priority in insolvency

What is the priority of claims (insurance and otherwise) 
against an insurance or reinsurance company in an insolvency 
proceeding?  

The rules contained in the Austrian Insolvency Code also apply in 
cases of insolvent insurance and reinsurance companies. An explicit 
exception is made for insurance claims in article 314 of the VAG out-
lining the priority of insurance claims over any other insolvency claim 
(excluding claims against the insolvency estate). Further to this, if an 
insolvent insurance or reinsurance company has an established cover 
pool, this cover pool constitutes a separate insolvency estate that is used 
to satisfy only the included insurance claims.

21	 Intermediaries

What are the licensing requirements for intermediaries 
representing insurance and reinsurance companies?

For the purpose of concluding insurance contracts, insurance companies 
may employ only employees who have sufficient professional skills for 
such an activity, or independent insurance agents registered in the 
insurance intermediary register.

The particular qualification of an insurance agent required by 
law differs depending on the actual activity of the intermediary. In 
order to act as an insurance agent, one has to pass the qualification 
examination (the certificate issued by the Austrian Insurance Industry 
Training Institute), obtain an academic degree in insurance economics, 
or have at least two or three consecutive years of experience as an insur-
ance broker or consultant. Comparable licensing requirements apply 
for insurance brokers and insurance consultants.

Insurance claims and coverage

22	 Third-party actions

Can a third party bring a direct action against an insurer for 
coverage?

Only in exceptional cases does Austrian insurance law provide for a 
direct right of action of a third party against an insurer.

In practice, the most important element of such cases is the direct 
right of action of a person who has suffered damage in connection with 
the use of a vehicle being subject to compulsory motor third-party liabil-
ity insurance (article 26 of the Act on Liability Insurance for Operating 
a Vehicle). 

Further cases include damages that arise from the operation of an 
aircraft (article 166 of the Aviation Act), and from ionising radiation of 
nuclear facilities, nuclear materials or radionuclides (article 24 of the 
Nuclear Liability Act).

 In all the above-mentioned cases, the respective law provides 
for joint and several liability of the person being liable for damages 
(insured) and of the liability insurer.

23	 Late notice of claim

Can an insurer deny coverage based on late notice of claim 
without demonstrating prejudice?

Article 33 of the VersVG constitutes a duty of the insured to 
immediately notify the insurer of the occurrence of an insurance 
contingency. Non-compliance with this duty represents a breach of con-
tract on the part of the insured.

Standard policy conditions usually contain a clause providing for 
the right of the insurer to deny coverage when the insured does not 
comply with his or her notification duty. However, paragraph 2 of the 
aforementioned regulation provides that the insurer may not draw 
on such clause if he or she, by any other means, became aware of the 
insurance contingency.

Further, pursuant to consistent jurisprudence of the Austrian 
courts, insurers may not deny coverage owing to a late notice of claim 
provided the delay occurred not culpably or, if the late notice did not 
have any influence on the assessment of the insured event or on the 
insurance payment. 

The burden of proof regarding the late notice of claim having no 
effect on the coverage obligation of the insurer lies with the insured 
party. 

24	 Wrongful denial of claim

Is an insurer subject to extra-contractual exposure for 
wrongful denial of a claim? 

As a general rule, a wrongful denial of a claim, when established by 
court, will result in the court awarding the insured party the claim 
arising from the insured event and interest from the date the pay-
ment became due. Provided that the insured party can prove that 
the additional damages were caused by the delayed payment, these 
damages may be claimed pursuant to statutory requirements.

However, because Austrian law does not recognise punitive 
damages, these will not be awarded even if the insurer acts in bad faith 
or refuses to settle legitimate claims.

25	 Defence of claim

What triggers a liability insurer’s duty to defend a claim?

In general, liability insurance embraces the duty of the insurer to 
satisfy justified claims and to defend unjustified claims. In practice, 
the insurer, on the basis of the existing facts, will decide whether 
he or she is willing to acknowledge and thus satisfy the claims of 
the person affected, or whether he or she will defend the claim. The 
insurance contract, however, may specify circumstances that trigger a 
duty of the insurer to defend certain claims.

26	 Indemnity policies

For indemnity policies, what triggers the insurer’s payment 
obligations?

As a general rule, the insurer’s payment obligation is triggered by the 
occurrence of the insured event.

27	 Incontestability 

Is there a period beyond which a life insurer cannot contest 
coverage based on misrepresentation in the application?

In general, in the event of a misrepresentation in the insurance 
application that results in the failure to disclose a material circumstance, 
the insurer may withdraw from the contract. However, in respect of life 
insurance, article 163 of the VersVG provides that, after the expiry of 
a period of three years – starting from the conclusion of the contract – 
such withdrawal is no longer permissible. The latter does not apply if 
the misrepresentation occurred fraudulently.

28	 Punitive damages

Are punitive damages insurable?

The Austrian legal system is not familiar with the legal instrument of 
punitive damages. Therefore, there are no specific provisions in respect 
of punitive damages. However, owing to the general rule of contractual 
freedom, parties are free to agree on the coverage of punitive damages. 
Nevertheless, we are not aware of punitive damages being subject 
to insurance contracts in practice. On the contrary, where relevant, 
in particular, in product liability insurance and prospectus liability 
insurance, the coverage of punitive damages is excluded in the major-
ity of the insurance contracts.
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29	 Excess insurer obligations

What is the obligation of an excess insurer to ‘drop down and 
defend’, and pay a claim, if the primary insurer is insolvent or 
its coverage is otherwise unavailable without full exhaustion 
of primary limits?

There are no regulations relating to excess insurance in Austria. 
Therefore, parties are, in general, free to agree on the terms and condi-
tions of the particular excess insurance contract. Basically, because the 
primary insurance contract constitutes an independent contract, the 
question as to whether or to what extent the excess insurer is obliged 
to pay a claim under the excess insurance contract has to be assessed 
solely on the basis of this very contract. In essence, the obligation of an 
excess insurer to pay a claim when the coverage of the primary insurer 
is not available depends on whether a drop-down clause has been 
agreed on. The inclusion of such a drop-down clause will, in general, 
result in the obligation of the excess insurer to drop down and pay the 
claim of the insured irrespective of why the coverage of the primary 
insurer lapsed (eg, because of insolvency or other circumstances on the 
part of the primary insurer).

30	 Self-insurance default

What is an insurer’s obligation if the policy provides that 
the insured has a self-insured retention or deductible and is 
insolvent and unable to pay it? 

An insolvency or inability of the insured to pay the self-insured 
retention or deductible has no effect on the insurer’s obligation to pro-
vide coverage. Where a self-insured retention has been agreed, the 
insurer will be liable only for the amount exceeding such a self-insured 
retention. It should also be noted that within a compulsory liability 
insurance, no self-insured retention or deductible may be agreed in 
relation to third parties.

31	 Claim priority

What is the order of priority for payment when there are 
multiple claims under the same policy?

For liability insurance, article 156, paragraph 3 of the VersVG pro-
vides that claims of several third parties that are collectively exceed-
ing the sum insured, shall be satisfied in proportion to their respective 
amounts. For other insurance lines, there are no explicit regulations. In 
essence, multiple claims of the insured have to be satisfied in the order 
of their submission and claims of third persons proportionally.

32	 Allocation of payment

How are payments allocated among multiple policies 
triggered by the same claim? 

The consequences of double or multiple insurances are regulated in 
articles 58 to 60 of the VersVG. The multiple insurers are jointly liable 
for the amount that every insurer owes under the respective insurance 
contract. The payment is, however, limited to the actual loss suffered 
by the injured party. In practice, the insured party is, in general, free 
to choose the insurer from which it requests the actual payment. In the 
relationship between the involved insurers, the insurers are obliged to 
compensate each other in proportion to the actual payment obligation 
under the respective insurance contract.

33	 Disgorgement or restitution 

Are disgorgement or restitution claims insurable losses? 

In Austrian insurance practice, losses flowing from disgorgement or 
restitution claims are typically not covered by insurance policies and 
do not regularly constitute insurable losses.

34	 Definition of occurrence

How do courts determine whether a single event resulting 
in multiple injuries or claims constitutes more than one 
occurrence under an insurance policy?  

To date, the issue of whether a single event that results in multiple 
claims constitutes more than one occurrence under an insurance 

policy has not yet been subject to judicial review by the Austrian 
Supreme Court. There are also no published decisions by lower courts 
regarding this issue.

35	 Rescission based on misstatements 

Under what circumstances can misstatements in the 
application be the basis for rescission?  

Pursuant to article 16 et seq of the VersVG, a person seeking insurance 
must, at the time of filing an application, notify the insurance company 
of all the facts and circumstances that are relevant for the insurance 
company’s decision to insure the respective risk. Should the insured fail 
to comply with this obligation or negligently make misstatements in 
the application, the insurance company will be entitled to rescind from 
the insurance contract within one month of gaining knowledge of the 
occurrence of such misstatements. In addition, the insurer may also 
rescind from an insurance contract for fraudulent misrepresentation, 
in which case the one-month limitation period does not apply.

Reinsurance disputes and arbitration

36	 Reinsurance disputes

Are formal reinsurance disputes common, or do insurers and 
reinsurers tend to prefer business solutions for their disputes 
without formal proceedings? 

Parties involved in a reinsurance dispute usually try to resolve disputes 
through out-of-court negotiations. Besides the formal proceedings, 
arbitration is the preferred form of dispute resolution. To the best of 
our knowledge, there are almost no decisions of the Austrian Supreme 
Court dealing with reinsurance issues.

37	 Common dispute issues

What are the most common issues that arise in reinsurance 
disputes? 

Reinsurance disputes most commonly concern performance 
obligations of the reinsurance company and the valuation of damages.

38	 Arbitration awards

Do reinsurance arbitration awards typically include the 
reasoning for the decision?

Pursuant to article 606, paragraph 2 of the Code of Civil Procedure, 
arbitration awards must state the reasons for the decision unless 
otherwise agreed by the parties. In practice, parties usually do not 
waive the reasoning.

39	 Power of arbitrators

What powers do reinsurance arbitrators have over non-
parties to the arbitration agreement?

Owing to the qualification of arbitration courts as private courts, 
arbitrators have no power over non-parties to the arbitration; there-
fore, unless otherwise agreed by the parties, arbitrators may order 
only interim or, if necessary, protective measures against the parties 
involved in order to secure the claim, or when the enforcement of the 
claim would be thwarted or made significantly more difficult or when 
there would be a risk of major adverse effects.

However, the arbitral tribunal may request from the competent 
state court the performance of judicial acts that the arbitral tribunal is 
not empowered to carry out (article 602 of the Code of Civil Procedure).

40	 Appeal of arbitration awards

Can parties to reinsurance arbitrations seek to vacate, modify 
or confirm arbitration awards through the judicial system? 
What level of deference does the judiciary give to arbitral 
awards?

Within three months of the arbitration award being served, each party 
may bring an action for the annulment of the arbitration award before 
the competent state court. The grounds for the annulment of the award 
are enumerated in article 611 of the Code of Civil Procedure, and 
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include the absence of a valid arbitration agreement, the violation of 
each party’s right to be heard or the right to a fair trial, defects in the 
constitution of the arbitral tribunal or violation of public policy.

In general, arbitration awards have the same effects as judgments 
of state courts; namely, the same principles in respect of legal validity 
and enforceability apply.

Reinsurance principles and practices

41	 Obligation to follow cedent

Does a reinsurer have an obligation to follow its cedent’s 
underwriting fortunes and claims payments or settlements in 
the absence of an express contractual provision? Where such 
an obligation exists, what is the scope of the obligation, and 
what defences are available to a reinsurer?

There is no statutory obligation on the reinsurer to follow the cedent’s 
underwriting fortunes and to claim payments or settlements. Such an 
obligation, its scope and the possible defences have to be regulated in 
the reinsurance agreement.

42	 Good faith

Is a duty of utmost good faith implied in reinsurance 
agreements? If so, please describe that duty in comparison 
to the duty of good faith applicable to other commercial 
agreements.

In Austrian law, the duty of good faith is a prevailing principle. 
Therefore, it is also implied in reinsurance agreements. Nevertheless, 
there is no notable difference in the interpretation of the principle 
of good faith in respect of standard commercial agreements and 
reinsurance agreements.

43	 Facultative reinsurance and treaty reinsurance

Is there a different set of laws for facultative reinsurance and 
treaty reinsurance?

No. Austrian law does not provide for a specific set of laws for 
facultative reinsurance and treaty reinsurance. Both reinsurance types 
are subject to contractual arrangements of the parties.

44	 Third-party action

Can a policyholder or non-signatory to a reinsurance 
agreement bring a direct action against a reinsurer for 
coverage?

As there is no contractual relationship between the reinsurer and 
the policyholder or a non-signatory to a reinsurance agreement, 
such persons cannot, as a general rule, bring a direct action against 
a reinsurer for coverage. As far as can be ascertained, the Austrian 
courts have not yet dealt with the issue of a right of direct action of an 
insured against the reinsurer. Nevertheless, according to the German 
jurisprudence, in exceptional cases, such direct action may exist. 
Owing to a comparable legislation in the field of insurance law in 
Austria and Germany, it is likely that Austrian courts would follow the 
decisions of German courts and, in exceptional cases, affirm a direct 
claim of the insured.

45	 Insolvent insurer

What is the obligation of a reinsurer to pay a policyholder’s 
claim where the insurer is insolvent and cannot pay? 

In general, there is no obligation on the reinsurer to make a direct 
payment of a policyholder’s claim, and claims of the insurer against 
the reinsurer are determined solely on the basis of the reinsurance 
contract. However, the insured may assert his or her obligations 
under the insurance contract against the insolvent insurer within the 
insolvency procedure that has been opened over the insurer’s assets. As 
regards to the insurer, the insolvency administrator will, on the other 
hand, have the right to assert claims of the insurer against the reinsurer. 
As soon as the reinsurance makes a payment to the insolvency estate 
under a reinsurance agreement, such a payment will be subject to a 
right of separation on the part of the insured.

46	 Notice and information

What type of notice and information must a cedent typically 
provide its reinsurer with respect to an underlying claim? If 
the cedent fails to provide timely or sufficient notice, what 
remedies are available to a reinsurer and how does the 
language of a reinsurance contract affect the availability of 
such remedies?

Austrian law does not provide for any specific regulations relating to the 
exchange of information between insurer and reinsurer. Usually, these 
issues are regulated in the reinsurance agreement. It is common to pass 
on the information that is necessary to assess the claim in question.

In practice, the reinsurance contract will set out consequences 
triggered by the insurer’s failure to provide timely notice. Although 
there are no decisions of the Austrian Supreme Court as to whether 
a reinsurer may deny coverage owing to a late notice of claim, in 
our opinion the same applies in respect of insurance contracts (see 
question 23).

47	 Allocation of underlying claim payments or settlements

Where an underlying loss or claim provides for payment 
under multiple underlying reinsured policies, how does 
the reinsured allocate its claims or settlement payments 
among those policies? Do the reinsured’s allocations to the 
underlying policies have to be mirrored in its allocations to 
the applicable reinsurance agreements? 

As there is no statutory law that regulates allocation of the underlying 
claims, the reinsured has to allocate the claim and settlement payments 
according to the respective reinsurance agreements. The reinsurance 
agreements may provide that the allocation of claims has to occur in 
proportion to the reinsured amounts. However, and more commonly, 
the reinsurance agreements establish a ranking (eg, layers) between the 
respective reinsurance policies. In such a case, the reinsured – before 
turning to the second-ranked or subsequent reinsurance policies – must 
exhaust the first-ranked policy.

48	 Review

What type of review does the governing law afford reinsurers 
with respect to a cedent’s claims handling, and settlement 
and allocation decisions?

Austrian statutory law does not provide for any specific type of 
review rights in favour of the reinsurer. In practice, such right of the 
reinsurer will be regulated in the reinsurance agreement, and will, 
most commonly, include the submission of information or documents 
proving the occurrence of the loss or the fact that the allocation has 
been made in accordance with the reinsurance contract.

Update and trends

On 5 April 2018 the Austrian Parliament approved the Act 
amending the VAG 2016, the VersVG and the Income Tax Act 
1988 (Insurance Sales Law Amendment Act 2018), but the 
amending law will not enter into force until 1 October 2018. The 
amendments improve the protection of the insured and implement 
equal competition conditions for all distribution channels. The Act 
serves to implement Directive 2016/97 of the European Parliament 
and of the Council of 20 January 2016 on insurance distribution 
(IDD).

The amendment comprises the following measures: speci-
fication of the qualification and organisational requirements, 
implementation of corporate product approval process (POG), 
general rules of conduct and obligation to provide advice, 
improvement of product information, and increased requirements 
for the distribution of insurance investment products.
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49	 Reimbursement of commutation payments

What type of obligation does a reinsurer have to reimburse 
a cedent for commutation payments made to the cedent’s 
policyholders? Must a reinsurer indemnify its cedent for 
‘incurred but not reported’ claims? 

The ‘follow-the-settlement’ principle is common in reinsurance agree-
ments. As far as the insurer complies with his or her due diligence duty 
while making payments, the reinsurer is obliged to reimburse all pay-
ments made by the insurer that are subject to the reinsurance contract.

50	 Extracontractual obligations (ECOs)

What is the obligation of a reinsurer to reimburse a cedent for 
ECOs? 

As stated above, it is a general rule of reinsurance that the reinsurer is 
bound by coverage decisions of the cedent and must therefore follow 
the cedent’s settlements. Actions and decisions made by the cedent 
are thus generally binding for the reinsurer. However, the reinsurer 
is not obliged to reimburse the cedent for obligations that go beyond 
the risks and losses covered by the reinsurance policy, for payments 
or settlements made as a gesture of goodwill, and for fraudulent or 
collusive conduct on the part of the cedent.

Philipp Scheuba	 philipp.scheuba@bls4law.com

Kärntner Straße 10
1010 Vienna
Austria

Tel: +43 1 512 1427
Fax: +43 1 513 8604
office@bls4law.com 
www.bls4law.com

© Law Business Research 2018



2018
G

E
T

T
IN

G
 T

H
E

 D
E

A
L T

H
R

O
U

G
H

Insurance &
 R

einsurance

Acquisition Finance 
Advertising & Marketing 
Agribusiness
Air Transport 
Anti-Corruption Regulation 
Anti-Money Laundering 
Appeals
Arbitration 
Art Law
Asset Recovery
Automotive
Aviation Finance & Leasing 
Aviation Liability 
Banking Regulation 
Cartel Regulation 
Class Actions
Cloud Computing 
Commercial Contracts
Competition Compliance
Complex Commercial Litigation
Construction 
Copyright 
Corporate Governance 
Corporate Immigration 
Corporate Reorganisations
Cybersecurity
Data Protection & Privacy
Debt Capital Markets
Dispute Resolution
Distribution & Agency
Domains & Domain Names 
Dominance 
e-Commerce
Electricity Regulation
Energy Disputes

Enforcement of Foreign Judgments 
Environment & Climate Regulation
Equity Derivatives
Executive Compensation & Employee Benefits
Financial Services Compliance
Financial Services Litigation
Fintech
Foreign Investment Review 
Franchise 
Fund Management
Gas Regulation 
Government Investigations
Government Relations
Healthcare Enforcement & Litigation
High-Yield Debt
Initial Public Offerings
Insurance & Reinsurance 
Insurance Litigation
Intellectual Property & Antitrust 
Investment Treaty Arbitration 
Islamic Finance & Markets 
Joint Ventures
Labour & Employment
Legal Privilege & Professional Secrecy
Licensing 
Life Sciences 
Loans & Secured Financing
Mediation 
Merger Control 
Mining
Oil Regulation 
Outsourcing 
Patents 
Pensions & Retirement Plans 
Pharmaceutical Antitrust 

Ports & Terminals
Private Antitrust Litigation
Private Banking & Wealth Management 
Private Client 
Private Equity 
Private M&A
Product Liability 
Product Recall 
Project Finance 
Public M&A
Public-Private Partnerships 
Public Procurement 
Real Estate 
Real Estate M&A
Renewable Energy
Restructuring & Insolvency 
Right of Publicity 
Risk & Compliance Management
Securities Finance 
Securities Litigation
Shareholder Activism & Engagement
Ship Finance
Shipbuilding 
Shipping 
State Aid 
Structured Finance & Securitisation
Tax Controversy 
Tax on Inbound Investment 
Telecoms & Media 
Trade & Customs 
Trademarks 
Transfer Pricing
Vertical Agreements

ISBN 978-1-78915-032-2

Getting the Deal Through

Also available digitally

Online
www.gettingthedealthrough.com

© Law Business Research 2018




