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1. Basis of Insurance and 
Reinsurance Law

1.1 Sources of Insurance and 
Reinsurance Law
The key source of private insurance law is the 
Austrian Insurance Contract Act (VersVG), which 
is based on general civil law provisions, in par-
ticular the General Civil Code Book (ABGB), 
and supplements these, but in some cases 
also supersedes them. The Austrian Insurance 
Contracts Act mainly focuses on the insurance 
contract itself and defines obligations for the 
insurer and the policyholder. Nevertheless, cer-
tain insurance contracts are excluded from the 
scope of application of the VersVG. This particu-
larly applies to reinsurance contracts to which 
– in the absence of special statutory provisions 
– only general civil law applies.

The provisions of the VersVG are in turn sup-
plemented – depending on the type of contract 
– by further regulations. For example, the provi-
sions of the UGB (Commercial Code) apply to 
insurance contracts concluded by commercial 
enterprises. The provisions of the KSchG (Con-
sumer Protection Act) apply to contracts with 
consumers.

In addition to contractual provisions, Austrian 
Insurance law is significantly influenced by the 
Insurance Supervision Act 2016 (VAG 2016). The 
VAG primarily defines (re)insurance companies 
as well as their organisational and regulatory 
framework, governance as well as capital and 
liquidity requirements. In addition, European 
Union legal acts such as the Solvency II Direc-
tive (Directive 2009/138/EC on the taking-up and 
pursuit of the business of Insurance and Reinsur-
ance) or the IDD Directive (Directive EU 2016/97 
on Insurance Distribution) have recently played a 
significant role in Austrian insurance law.

Although precedents are not legally binding, 
Austria’s Supreme Court decisions have an 
essential purpose in giving specific content to 
the law and determining the meaning of provi-
sions. Decisions of lower courts are regularly 
also set aside by the Supreme Court if they are 
not in accordance with its jurisdiction.

2. Regulation of Insurance and 
Reinsurance

2.1 Insurance and Reinsurance 
Regulatory Bodies and Legislative 
Guidance
The Austrian Insurance regulatory framework is 
essentially determined by the Insurance Super-
vision Act 2016 (VAG 2016), which implements 
the Solvency II Directive of the European Union.

The provisions of the VAG are supervised by 
the Austrian Financial Market Authority (FMA) 
and primarily aim to protect the insured person. 
Operation of an insurance company requires a 
licence from the FMA. Furthermore, the insurer 
is also obliged to disclose certain data. In this 
regard, IDD stipulates most disclosing and 
information obligations EU-wide. Nevertheless, 
insurance companies are only subject to formal 
monitoring, which means the supervisory author-
ity cannot intervene in actual business activity. 
According to the Austrian Industrial Code, insur-
ance and reinsurance intermediaries need a spe-
cial business licence from the competent district 
administrative authority.

Worth mentioning in this context is the European 
Insurance and Occupational Pensions Authority 
(EIOPA), which ensures a common supervisory 
practice and uniform application of European 
rules. Although EIOPA has no direct legislative 
competence, it has a considerable influence 
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on European standards as it draws up drafts 
of technical standards to which the European 
Commission subsequently gives binding legal 
effect in the form of resolutions or regulations.

2.2 Writing of Insurance and Reinsurance
The operation of an (re)insurance company 
requires licensing or authorisation by the FMA 
in the form of a concession. If an Austrian com-
pany is granted a licence to operate an insur-
ance company, this licence in principle applies 
to all EU member states.

A separate concession must be applied for each 
class of insurance, whereby the operation of cer-
tain forms of insurance excludes other classes 
of insurance. Therefore, the parallel operation of 
a life insurance policy and a property insurance 
policy is excluded (under the principle of separa-
tion of lines of business).

In order to obtain a concession, the company 
applying for a concession must meet certain 
requirements. For example, the insurance com-
pany has to establish an effective risk man-
agement system, whereas capital and liquidity 
requirements follow the Solvency II Directive 
and Regulation EUR 2015/35. Furthermore, the 
headquarters of the insurance company must 
be located in Austria. Foreign providers of inter-
mediary insurance or reinsurance services need 
a domicile or branch in Austria unless bilateral 
treaties define otherwise. Apart from that, the 
insurance company needs at least two board 
members who are able to comply with govern-
ance regulations and sufficiency of own funds. 
Moreover, the purchase of a qualified share (any 
share which corresponds to at least 10% of the 
capital or the voting rights) has to be notified to 
the FMA.

Domestic insurance companies may only oper-
ate in the legal form of a stock company, soci-
etas Europaea or a mutual company. There are 
no differences between writing consumer insur-
ances or corporate insurances regarding these 
requirements.

2.3 Taxation of Premium
The insurance premiums paid by the policyhold-
er are generally subject to the Insurance Tax Act 
(VersStG), which provides different tax rates for 
different lines of business.

For example, a motor-related insurance tax is 
charged on motor vehicles registered in Austria, 
which is calculated on the basis of the engine’s 
displacement or power. For motor vehicles that 
are not subject to motor-related insurance tax, 
the motor vehicle tax law applies. Another exam-
ple is insurance premiums paid for fire insurance, 
which are subject to the Fire Protection Act; the 
Fire Protection Act levies a tax of 8%. Health 
insurance premiums are taxed at 1%, while life 
insurance premiums are taxed at either 4%, 
11% or 18%.

3. Overseas Firms Doing Business 
in the Jurisdiction

3.1 Overseas-Based Insurers or 
Reinsurers
Generally, every (re)insurance company needs 
an Austrian concession to offer insurance and 
reinsurance services in Austria. With regard to 
(re)insurance companies that do not have their 
headquarters in Austria, the Insurance Super-
vision Act does differentiate between (re)insur-
ers domiciled in other signatory countries of the 
European Economic Area (EEA insurers) and (re)
insurers based in other jurisdictions (referred to 
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as “third-country insurance and third-country 
reinsurance companies”).

EEA insurers may carry out their business either 
by establishing a branch office in Austria or 
according to their freedom to provide services 
within the European Economic Area. Thus, EEA 
insurers do not require an additional licence to 
do business in Austria. However, there is a duty 
to notify their competent home country super-
visory authority of their intention to conduct 
insurance business in Austria. Other than EEA 
insurers, third-country (re)insurance companies 
require a licence in order to be able to conduct 
insurance business in Austria. Such licence may 
be obtained from the FMA. In addition, third-
country (re)insurers need to establish a branch 
office in Austria before doing business there.

Due to Brexit, the UK is no longer a member of 
the EU. In terms of the EEA Agreement, the UK 
is now a third country, which makes it harder 
for British companies to access the Austrian (re)
insurance market.

Additionally, Section IV of the Insurance Supervi-
sion Act does provide specific licensing require-
ments for third-country (re)insurers. However, 
where the European Commission has deter-
mined the solvency regime of a third country to 
be equivalent in accordance with Article 172 (2) 
or (4) of Directive 2009/138/EC, the provisions of 
this Section shall not be applied to third-country 
reinsurance companies having their head office 
in that third country. Reinsurance contracts con-
cluded with such companies shall therefore be 
treated in the same manner as reinsurance con-
tracts concluded with EEA reinsurance under-
takings. Section 4, paragraph 19a VAG provides 
further facilitation for companies with their seat 
in the USA, as the operation of reinsurance in 
Austria undertaken by a company with its head-

quarters in the USA does not need a concession. 
However, this only applies if the conditions of a 
bilateral agreement with the EU are met and the 
reinsurance business is not conducted through 
a domestic Austrian branch.

3.2 Fronting
According to the FMA, fronting is only partly 
permitted. The complete transfer of risk from an 
insurance company signing business in Austria 
to one or more reinsurers (“fronting”) is prohib-
ited as it runs counter to the fundamental prin-
ciples of insurance business. However, there are 
circumstances under which the complete trans-
fer of risk for a specific segment of the cedent’s 
insurance portfolio is permissible, subject to 
certain justifiable reasons, provided that such a 
fronting arrangement is temporary.

4. Transaction Activity

4.1 M&A Activities Relating to Insurance 
Companies
Due to the existing market structure, major 
merger and acquisition activities in Austria were 
rather scarce in the last few years. In general, 
Austrian law does not provide for a specific legal 
regime when it comes to merger and acquisi-
tion activities relating to insurance companies. 
Therefore, acquisition of an interest in insurance 
companies may, in principle, be conducted on 
the basis of a regular share purchase agreement.

Permit for Intended Acquisition
Austrian supervisory law defines a number of 
preconditions that a buyer of an insurance com-
pany has to meet in order to gain a permit for the 
intended acquisition by the FMA. Any acquisi-
tion of a qualifying holding (eg, a direct or indi-
rect holding in an undertaking that represents 
10% or more of the voting right or capital, or any 
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other possibility of exercising a significant influ-
ence over the management of that undertaking) 
in an insurance or reinsurance company has to 
be notified to the FMA in advance. The same 
applies to acquisitions of shares by persons 
already being shareholders in the event they 
intend to increase their participation to 20%, 
30% or 50%.

Prohibition of Intended Acquisition
The FMA may prohibit the intended acquisition 
if, following the assessment of the acquiring 
party, there are justified reasons to do so. The 
assessment criteria are set out in Section 26 of 
the VAG and include:

• the reputation of the proposed acquirer;
• the reputation and experience of the officers 

and directors responsible for the manage-
ment of the insurance company;

• the financial soundness of the proposed 
acquirer, in particular in relation to the type of 
business pursued and envisaged in the insur-
ance or reinsurance undertaking in which the 
acquisition is proposed;

• whether the insurance or reinsurance under-
taking will be able to comply and continue to 
comply with the requirements pertaining to 
contractual insurance activities and with the 
provisions of the Financial Conglomerates Act 
and, in particular, whether the group of which 
the insurance or reinsurance undertaking 
will become part has a structure that makes 
it possible to exercise effective supervision, 
effectively exchange information among the 
competent supervisory authorities and deter-
mine the allocation of responsibilities among 
the competent supervisory authorities; and

• whether there are reasonable grounds to 
suspect that, in connection with the proposed 
acquisition, money laundering or terrorist 
financing is being or has been committed or 

attempted, or that the proposed acquisition 
could increase the risk thereof.

Corresponding notification duties exist in the 
case that a shareholder intends to sell their 
shares, or to decrease their shares below 20%, 
30% or 50%. In case the whole insurance busi-
ness is merged, the concession automatically 
transfers and no approval of the FMA is needed. 
The acquisition or sale is generally considered 
approved if the FMA does not prohibit such with-
in 60 days following the notification.

5. Distribution

5.1 Distribution of Insurance and 
Reinsurance Products
The Austrian legal system knows three forms 
of insurance intermediation, which differ in very 
important aspects – especially with regard to the 
accountability of the intermediary. All distribu-
tion channels have to comply with the applicable 
regulations with regard to insurance distribution 
– these are (i) the Industrial Code (GewO), appli-
cable to insurance agents and brokers, and (ii) 
the Insurance Supervision Act 2016 (VAG 2016), 
applicable to insurance companies. All interme-
diaries need a business licence for their interme-
diary services. To obtain such licence the inter-
mediary has to file a business registration with 
the competent administrative authority.

Insurance companies are able to sell insurance 
contracts by employees (direct sales). In this 
scenario, employees function as direct repre-
sentatives of the insurance company and are 
identifiable as such in all mediation activities. 
Co-operation is based on labour law regulations 
and is characterised above all by factual and (in 
contrast to other forms of mediation) personal 
binding instructions on the employee.
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Insurance Agents
An insurance agent can either act exclusively for 
just one insurance company or as a multiple agent 
for several. The insurance agent as independent 
entrepreneur is responsible for compliance with 
corporate, company and, above all, trade law 
regulations. Despite this much broader relation-
ship between insurance agents and insurance 
companies, co-operation is characterised by a 
close connection. Thus, the insurance agent is 
often contractually obligated to follow objective 
(but not personal) instructions. For example, the 
insurance agent is usually required to use the 
corporate identity of the insurance company to 
comply with internal insurance guidelines and 
business processes that are intended to ensure 
successful economic co-operation. Conse-
quently, when it comes to mediating contracts, 
an insurance agent’s responsibility mirrors that 
of a directly employed staff member engaged in 
direct sales.

Insurance Broker
An insurance broker – just like an insurance 
agent – is an independent entrepreneur and 
must therefore be strictly separated from the 
insurance company. In contrast to the insurance 
agent, the insurance broker is not affiliated with 
the insurance company. Instead, they represent 
the policyholder, to whom they are liable in the 
event of improper advice. Actions that the insur-
ance broker undertakes vis-à-vis the insurance 
company on behalf of the policyholder are thus 
basically attributable to the latter, as are actions 
undertaken by the policyholder themselves. The 
profession of insurance brokerage in the form of 
insurance brokers and consultants in insurance 
matters is a regulated profession; this requires 
the necessity of obtaining a corresponding quali-
fication to practise the profession.

Due to their practical relevance in Austria, distri-
bution by credit institutions (banks) should also 
be mentioned here. In principle, they are not 
subject to any particular restrictions; all forms 
of insurance intermediation are at their disposal. 
However, a separate approval of the Austrian 
Financial Market Authority (FMA) is required, as 
this authority assumes the function of a trade 
authority in the case of insurance brokerage by 
a credit institution.

6. Making an Insurance Contract

6.1 Obligations of the Insured and 
Insurer
When concluding the insurance contract, the 
policyholder must disclose all circumstances to 
the insurer, which are known to them and could 
be significant for the insured risk. Circumstances 
that can influence the insurer’s decision to con-
clude the contract or to agree to the terms, are 
considered significant. Circumstances, which 
the insurer asked for explicitly and in written 
form, are – in case of doubt – also considered 
significant. This duty of disclosure is a statutory 
obligation.

Insurers do not have to proactively seek infor-
mation from the policyholder, but generally use 
clauses in their terms and conditions stipulating 
certain disclosable information and circumstanc-
es. The circumstances relevant to the assess-
ment of the risk to be insured are in practice 
usually requested in the application form. If the 
applicant answers these questions truthfully and 
completely, it can usually be assumed that the 
applicant has fulfilled their obligation to disclose. 
However, based on the jurisprudence of the 
Austrian Supreme Court (Oberster Gerichtshof, 
or OGH), circumstances that are not expressly 
requested must be communicated additionally 
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if an application question conclusively refers to 
them overall, or if their communication appears 
to be self-evident. After the contract has been 
concluded, the insured person has to inform the 
insurer about any increased risk. For example, 
the initial public offering of a company’s shares 
constitutes a notifiable increase in risk in the 
D&O insurance.

The insurer is also obliged to inform the poli-
cyholder about their right to withdraw from the 
contract within 14 days. In case of life insurance, 
the policyholder may withdraw within 30 days.

6.2 Failure to Comply With Obligations of 
an Insurance Contract
If the policyholder culpably fails to report a sig-
nificant circumstance, the insurer may withdraw 
from the contract. A withdrawal is only possi-
ble within one month from the date the insurer 
became aware of the violation of the disclosure 
obligation.

A withdrawal is nevertheless not possible if the 
policyholder is not to blame for the lack of noti-
fication or for the inaccuracy of their information 
(eg, if the policyholder answers an application 
question incorrectly or incompletely, because 
the insurer formulates it in an unclear way, or 
if the policyholder’s notification is lost by post). 
The withdrawal of the insurer leads to the can-
cellation of the contract from the outset – in other 
words, the contract is cancelled retrospectively 
from the beginning of the contractual relation-
ship. Any claims that have already arisen shall be 
voided and both contracting parties must defer 
the benefits drawn from the contract.

Regarding the premium, despite the withdrawal, 
the insurer is entitled to that part of the premium 
that falls between the conclusion of the con-
tract and the effectiveness of the withdrawal. In 

exchange, those events are covered that occur 
before the withdrawal becomes effective and 
do not fall within the hidden risk area. If a with-
drawal from the contract is not possible (eg, due 
to lack of culpability), the insurer can adjust the 
premium to the increased risk or, under certain 
circumstances, terminate the contract.

In addition to these notification obligations of 
the policyholder, there are also certain informa-
tion obligations of the insurer towards the poli-
cyholder that have to be provided for the most 
part prior to the conclusion of the contractual 
declaration of the policyholder. In the event of 
a breach of these pre-contractual information 
obligations, the law grants the policyholder the 
right to withdraw from the contract under certain 
circumstances.

6.3 Intermediary Involvement in an 
Insurance Contract
Please refer to 5.1 Distribution of Insurance and 
Reinsurance Products.

6.4 Legal Requirements and 
Distinguishing Features of an Insurance 
Contract
The Austrian Insurance Contract Act does not 
stipulate a special form for the conclusion of 
an insurance contract. Therefore, according to 
general civil law, only a concordant declaration 
of intent of the contracting parties is required, 
which can be made not only in writing but also, 
for example, conclusively or even verbally. Only 
in a few cases is a written form required (eg, 
withdrawal from the contract).

According to civil law rules, an insurance con-
tract must (only) stipulate the essentialia negotii 
of a contract, meaning the insured risk, the insur-
ance fee and the nature of the insurance. Insur-
ance companies often use general terms and 
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conditions for multiple contracts, which have 
to comply with the Austrian Civil Code. Thus, 
surprise clauses or clauses grossly disadvanta-
geous are prohibited. Regarding the content of 
an insurance contract, there are no further limits 
set.

6.5 Multiple Insured or Potential 
Beneficiaries
Insurances can also be concluded for third par-
ties. In D&O policies, the company concludes 
an insurance contract for the company whereas 
people in management functions are covered by 
the policies. The insured persons do not have to 
be named in the policies by name. It is sufficient 
if those people can be determined by their func-
tion. The knowledge of such persons is attribut-
ed to the insured company. Therefore, coverage 
can be denied in case the management violated 
an obligation.

6.6 Consumer Contracts or Reinsurance 
Contracts
Since insurance contract law is strongly influ-
enced by the principles of general civil law, 
most of the relevant provisions in insurance law 
equally apply to entrepreneurs and consum-
ers. In case the policyholder is a consumer, the 
Consumer Protection Act, which provides for 
special protection requirements, applies to the 
insurance contract. According to the Consumer 
Protection Act, general conditions must be clear 
and unambiguous otherwise they are void.

Moreover, the Austrian Insurance Contract Act, 
for example, makes an explicit differentiation in 
connection with the period of engagement of the 
policyholder. If an insured person is a consumer, 
they are allowed to terminate the contract annu-
ally if at least three years have elapsed since the 
commencement of the insurance. The Austrian 
legislature obviously assumes that an entre-

preneur can assess the consequences of their 
decision with regard to the commitment period 
better than an average consumer can.

7. Alternative Risk Transfer (ART)

7.1 ART Transactions
Austrian law distinguishes between classical 
forms of reinsurance and concepts of alternative 
risk transfer. Austrian supervisory law explicitly 
addresses finite reinsurance activities as well as 
activities by special purpose vehicles pursuant 
to Directive 2005/68/EC.

Finite reinsurance is defined as reinsurance under 
which the maximum economic risk transferred, 
arising both from a significant underwriting risk 
and timing risk transfer, exceeds the premium 
over the lifetime of the contract by a limited but 
significant amount. Further, a finite reinsurance 
contract must provide for either combined con-
sideration of the time value of money or con-
tractual provisions to moderate the balance of 
economic experience between the parties over 
time to achieve the target risk transfer.

According to Austrian supervisory law, insur-
ance and reinsurance companies that pursue 
finite reinsurance activities shall ensure that they 
are able to properly identify, measure, monitor, 
manage, control and report the risks arising from 
those contracts or activities. Whereas finite rein-
surance contracts are widely considered genu-
ine (re)insurance contracts, business conducted 
by special purpose vehicles when signing alter-
native risk transfer transactions is usually not 
classified as insurance business.

Special purpose vehicles are defined as compa-
nies other than an existing insurance or reinsur-
ance company that assume risks from an insur-
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ance or reinsurance company and which fully 
fund their exposure to such risks through the 
proceeds of a debt issuance or any other financ-
ing mechanism where the repayment rights of 
the providers of such debt or financing mecha-
nism are subordinated to the reinsurance obliga-
tions of such a company.

Special purpose vehicles with head offices in 
Austria require a licence pursuant to Section 
105 of the VAG 2016 granted by the FMA in 
accordance with the provisions set forth in the 
implementing regulation 2015/462/EC. Special 
purpose vehicles pursuant to Section 105 of the 
VAG 2016 signing alternative risk transfer trans-
actions do not as yet play a major role in the 
Austrian insurance market.

7.2 Foreign ART Transactions
As outlined in 7.1 ART Transactions, alternative 
risk transfer transactions are generally not treat-
ed as insurance or reinsurance contracts under 
Austrian law. Therefore, foreign ART transactions 
are also not considered reinsurance contracts. 
However, Austrian supervisory law does provide 
for the possibility of considering both the recov-
erable from reinsurance contracts and special 
purpose vehicles pursuant to Directive 2005/68/
EC when calculating the total amounts recover-
able. Detailed provisions may be found in the 
EIOPA guidelines on the valuation of technical 
provisions (EIOPA-BoS-14/166).

8. Interpreting an Insurance 
Contract

8.1 Interpretation of Insurance Contracts 
and Use of Extraneous Evidence
Insurance contracts are generally – besides a 
few special exceptions in the Insurance Contract 
Act – interpreted like any other civil contract. 

Therefore, it is the will of the contracting par-
ties that shall be decisive for interpretation. Of 
course, the peculiarities of insurance law imply 
a number of other circumstances relevant in the 
context of interpretation. For example, the insur-
ance intermediary has to evaluate the customer’s 
wishes and needs on the basis of information 
provided by the customer. Intermediaries also 
have to draw up a consultation protocol for the 
entire consultation process. Furthermore, the will 
of the contracting parties can often be identified 
on the basis of the advertising materials used in 
the advisory process.

If it is not possible to ascertain a concurring 
will of the parties, the contractual declarations 
are to be interpreted – in accordance with the 
provisions of general civil law – on the basis of 
the bona fide exercise of traffic law. In this case, 
it depends on how a bona fide recipient of the 
declaration would have understood the contrac-
tual declaration in doubt. If there are still unclear 
issues after the interpretation of a contract, the 
contract has to be interpreted to the detriment 
of the person who made use of the unclear dec-
laration. This is especially relevant in the context 
of the interpretation of insurance contracts, as 
it is generally not possible to clearly determine 
a party’s will regarding individual terms on the 
basis of the interpretation possibilities described 
above. Insurance contracts are therefore usually 
interpreted at the insurer’s expense if they are 
unclear.

8.2 Warranties
Warranties are basically already stipulated by the 
Insurance Contract Act as well as the Austrian 
Civil Code. However, insurance contracts also 
often include a corresponding clause. If such 
clauses are specifically stated in the insurance 
contract, they are usually described as notifica-
tion obligations.
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If a policyholder culpably fails to report a signifi-
cant circumstance as pointed out in 6.2 Failure 
to Comply with Obligations of an Insurance 
Contract, the insurer may withdraw from the 
contract. After the insurance contract has been 
concluded, the policyholder has to inform the 
insurer about any increased risk. The increase 
of such risk is only subsequently included in the 
insurance contract if the insurer agrees.

If the policyholder, after conclusion of the con-
tract, does not disclose any increased risk, the 
insurer has the right to withdraw the contract 
without observing a notice period. If the poli-
cyholder is not at fault, the policyholder must 
accept the notice only after the expiry of one 
month. The right of notice shall expire after one 
month of the time at which the insurer becomes 
aware of the increased risk, or if the situation that 
existed before the increased risk is recovered.

In the event of a breach of the agreed contrac-
tual obligations, the insurance conditions usually 
stipulate the insurer’s discharge from liability. In 
this respect, it is essential for the policyholder to 
be aware of the obligations that apply to them 
and to fulfil such obligations in the event of a 
claim. However, the insurer’s discharge from 
liability does not apply if the policyholder is not 
at fault for the breach of the obligation.

8.3 Conditions Precedent
Austrian Insurance Law knows conditions prec-
edent as well as conditions subsequent.

Conditions precedent do not have to be explic-
itly named as such, but should be described 
as clearly as possible, as contracts containing 
conditions precedent only become effective if 
the stated condition is fulfilled. If the condition 
subsequently occurs, that event will cease one 
party’s obligation to the other.

9. Insurance Disputes

9.1 Insurance Disputes Over Coverage
Insurance contract disputes are subject to gen-
eral civil jurisdiction unless they are social insur-
ance claims. Since insurance companies are 
operating in the form of a joint-stock company 
or a European joint-stock company, the civil 
courts, as district or regional courts in commer-
cial matters, usually have jurisdiction in the event 
of an action filed by the policyholder against the 
insurer for the contractually owed insurance 
coverage. Disputes under EUR15,000 fall under 
the jurisdiction of the district courts, whereas 
regional courts are competent for disputes 
above the amount of EUR15,000. Alternatively, 
special arbitration courts can be consulted. This 
applies to disputes over coverage in consumer 
contracts and reinsurance contracts.

The limitation period starting after the insured 
risk occurred is three years. Every insured 
person applying for coverage has to submit a 
declaration of damage including documents of 
the case to the insurer. After such declaration 
of damage has been filed, the limitation period 
gets suspended until the insurer sends a written 
decision about coverage. Any possible claims 
become time-barred if not claimed by the poli-
cyholder within ten years. If the insurer denies 
coverage, the insured person has to assert its 
claims in court within one year.

9.2 Insurance Disputes Over Jurisdiction 
and Choice of Law
Generally, uncertainties as to the (international, 
subject matter and local) jurisdiction of a court 
must already be examined by the court without 
the application of a party (ie, ex officio). How-
ever, in most cases, potential lack of jurisdiction 
is only examined in detail following a respective 
motion by the defendant party. Parties may also 
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agree on the jurisdiction of a certain court within 
the limits set by law. In the absence of a valid 
agreement, statutory provisions stipulate which 
court has jurisdiction.

If the court seized decides to have jurisdic-
tion, the following procedural step is to exam-
ine which law is applicable. In this context, the 
applicable law may result from the agreement 
of the parties and, in the absence thereof, from 
statutory provisions. Of course, an agreement 
on jurisdiction as well as on the applicable law 
is not conceivable in the case of tortious claims.

For claims with foreign references – eg, when 
the (re)insurer has its seat in a foreign country 
– the jurisdiction follows the rules of Regulation 
EU 1215/2012 on Jurisdiction and the Recogni-
tion and Enforcement of Judgments in Civil and 
Commercial Matters (EuGVVO). The applicable 
law follows Regulation EG 593/2008 on the Law 
applicable to Contractual Obligations in Insur-
ance Contracts. As reinsurance contracts are 
explicitly excluded from the scope of Regula-
tion EG 593/2008, Austrian Law on International 
Private Law is applicable.

9.3 Litigation Process
The Austrian legal system offers various avenues 
for initiating court action, granting plaintiffs dis-
cretion in some cases, while mandating specific 
procedures in others. The litigation process is 
governed by the Code of Civil Procedure, which 
states the principle of orality for litigation pro-
cesses.

Most legal actions against insurers are filed using 
the national order for payment form. The court 
issues a so-called conditional order for payment 
on the basis of the plaintiff’s alleged facts, in 
which the insurer is ordered to pay the sum of 
money claimed or to raise an objection within 

a certain period of time, after which ordinary 
court proceedings are initiated. This procedure 
must be carried out nationally up to EUR75,000; 
internationally there is no obligation to carry out 
an order for payment procedure, and also no 
value limit. In the case of amounts exceeding 
EUR75,000, or if the claim is not merely in the 
form of money, the regular court proceedings 
shall be instituted immediately, in which the 
parties submit their substantive and legal argu-
ments, on which the court shall decide.

If the order for payment is not objected to or 
a judgment is not appealed to the next high-
er court, the order for payment or judgment 
becomes effective. The prevailing party can then 
file an application for execution, which initiates 
the execution proceedings.

9.4 Enforcement of Judgments
According to the EuGVVO, all judicial decisions 
of the civil and commercial courts of the EU 
member states are recognised ipso jure with-
out a separate legal act and are enforceable in 
Austria. However, recognition can be refused for 
certain reasons listed in the EuGVVO.

In the case of an application for enforcement of 
a foreign judgment, the actual enforcement is 
preceded by a so-called exequatur procedure 
– ie, the procedure for declaring enforceability. 
Special conditions have to be considered in case 
of a European Enforcement Order according to 
EuVTVO.

9.5 Enforcement of Arbitration Clauses
In addition to decision on insurance contracts 
disputes by state courts, there is the possibil-
ity to declare non-state courts (arbitral tribunals) 
competent for disputes arising out of a pre-
determined legal relationship in the form of an 
arbitration clause. This is usually achieved by 
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an additional written agreement in the insurance 
contract and determines the decision authority 
and jurisdiction of the particular arbitral tribunal. 
Apart from family and tenancy law claims, arbi-
tration clauses are enforceable.

9.6 Enforcement of Awards
A domestic arbitral award usually has the effect 
of a legally binding court decision and is enforce-
able after the expiry of the payment period stat-
ed in the arbitral award.

Austria has been party to the New York Con-
vention since 1961. The Convention requires 
courts of contracting states to give effect to pri-
vate agreements to arbitrate and to recognise 
and enforce arbitration awards made in other 
contracting states. Conversely, Austrian arbi-
tral awards are enforceable in states that have 
ratified the New York Convention. However, the 
enforcement of a foreign arbitral award may be 
refused in certain cases.

9.7 Alternative Dispute Resolution
Generally, alternative dispute resolution (eg, 
mediation) does not play a big role in the reso-
lution of insurance disputes in Austria. Never-
theless, the Alternative Dispute Resolution Act 
(AStG) provides a further possibility for consum-
ers to resolve insurance disputes. According to 
this Act, a consumer can initiate an alternative 
dispute resolution procedure instead of a regular 
court procedure in advance in order to achieve 
a cost-effective, quick and simple settlement of 
the dispute. However, such a procedure requires 
the consent of the insurance company. For this 
reason, the parties are free to terminate the pro-
cedure at any stage.

9.8 Penalties for Late Payment of Claims
Penalty provisions are generally uncommon in 
insurance provisions. Claims for damages which 

arose due to late payments can be raised if the 
insurer improperly delayed settling the claims 
and the policyholder has faced losses on this 
ground. Furthermore, the policyholder can with-
draw from the contract, and as the insured, can 
reclaim paid premiums and default interest.

9.9 Insurers’ Rights of Subrogation
According to the Austrian Insurance Contract 
Act, compensation claims of the policyhold-
er against third parties are subrogated to the 
insurer if the insurer compensates the policy-
holder. The subrogation is not applicable if the 
compensation claim is directed against a family 
member of the policyholder living in the same 
household. However, compensation claims, 
even in this case, are subrogated if the family 
member caused the damage intentionally. If the 
policyholder waives its compensation claims 
against a third party, the insurer is relieved from 
its obligations to compensate if the insurer could 
have claimed compensation out of such subro-
gated claim.

10. Insurtech

10.1 Insurtech Developments
In general, quite a lot of insurtech business activ-
ity has been observed in the Austrian insurance 
market recently. Besides co-operating with 
insurtech start-ups, a number of Austrian insur-
ance undertakings have established their own 
online direct distribution channels, some of 
which use their established company brands, 
whilst others create their own brands for future 
online business. Most of these online distribution 
channels provide for the possibility of signing 
retail insurance contracts without consulting an 
insurance distributor in person.
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As for the legal framework for the business con-
ducted by insurtechs, it has to be noted that 
insurtechs have to comply with the same legal 
standards applicable to “conventional” market 
participants. In fact, the amount of regulation of 
insurance law can be seen as a major challenge 
for insurtechs in Austria.

10.2 Regulatory Response
Insurtechs can be non-concessioned and con-
cessioned companies. Therefore, the FMA not 
only supervises licensed companies in fintech, 
but also clarifies the licence obligation. The FMA 
has established a fintech point of contact (“Fin-
TechNavigator”) on its website, which fintech 
companies may contact regarding licensing 
requirements or other legal frameworks. How-
ever, with respect to insurtechs conducting busi-
ness as an insurance intermediary rather than 
as an insurance company, the FMA is not the 
competent supervisory body.

11. Emerging Risks and New 
Products

11.1	 Emerging	Risks	Affecting	the	
Insurance Market
Following international trends, insurance con-
tracts relating to cyber-risks (such as data 
theft and phishing mails) have recently become 
increasingly popular in Austria. Whereas cyber-
risks have tended not to receive the same atten-
tion in Austria as in other countries, the COV-
ID-19 pandemic seems to have changed that. 
A recent survey shows that 38% of companies 
in Austria have noticed an increase in cyber-
attacks during the pandemic. A study showed 
that one in six cyberattacks was successful. In 
this regard, the FMA requires high data security 
standards from insurers.

Other emerging risks which affect the insurance 
market are the consequences of global warming 
and associated natural disasters and technologi-
cal change. The demand for insurances cover-
ing these risks is high, although some risks face 
extreme difficulties to be insured in the future. 
Artificial intelligence (AI) is also a growing con-
cern for the global insurance industry.

11.2 New Products or Alternative 
Solutions
With regard to the introduction of new insur-
ance products relating to cyber-risks, a top-
down development can be observed. Whereas 
cyber-insurance was initially subscribed mainly 
by large-scale enterprises, insurance under-
takings in Austria have also begun to explicitly 
target small- and medium-sized enterprises as 
potential customers. Furthermore, the Austrian 
insurance market has recently seen the introduc-
tion of retail cyber-insurance products explicitly 
tailored to the needs of private persons, includ-
ing coverage for damages suffered through the 
use of online shopping tools.

12. Developments in Insurance 
Law

12.1	 Significant	Legislative	or	Regulatory	
Developments
Both internationally and nationally, there has 
been a significant increase in cybercrime in 
recent years. While in 2017 around 16,800 
cybercrime offences were reported in Austria, 
this figure had risen to over 65,864 by 2023. With 
increasing digitisation, not only is entrepreneurial 
activity shifting to the “digital world”, but criminal 
organisations are also adapting their actions to 
the changed circumstances.
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In this context, the COVID-19 pandemic has 
not only contributed to a noticeable push in the 
area of digitalisation, but also to another sig-
nificant increase in cybercrime. The Austrian 
cyber market was affected by, and had to deal 
with, a large number of cyber-attacks due to the 
increasing number of remote workers. According 
to the Cybercrime Report of the Austrian Federal 
Ministry of the Interior 2021, the rate of solved 
crimes in the cybercrime area has remained rel-
atively constant at slightly more than one-third 
over the past five years (about 31.6% in 2023). 
Conversely, around two-thirds of these crimes 
remain unsolved, so that it is in fact not pos-
sible for victims to assert claims for damages in 
these cases.

The steady increase in cyber incidents has made 
the need for comprehensive insurance protec-
tion more and more apparent in recent years. In 
many cases, it is only when specific incidents 
occur that entrepreneurs realise that while “clas-
sic” insurance products may offer a certain level 
of protection, there are notable – and at times, 
very serious – gaps in coverage.

The insurance industry has responded to the 
increased need for protection against cyber 
incidents by launching a wide variety of prod-
ucts. In some cases, these have been based on 
standard insurance products and corresponding 
extensions or “additional modules” have been 
formulated to provide supplementary protec-
tion against “cybercrime”. On the other hand, 
there are concepts that are primarily “tailored” 
to cyber incidents.

The Network and Information Security Directive 
(NIS 2 Directive) which entered into force on 16 
January 2023 and replaces the NIS 1 Directive, 
is expected to tighten regulations and expand 
contractual obligations in the insurance indus-
try (particularly in the area of cyber insurance 
and D&O Insurance). This in turn will result in 
an increased liability risk for managing bodies, 
as they will have to ensure compliance with the 
expanded obligations. Member states had until 
17 October 2024 to incorporate NIS2 compo-
nents, strategies, and mandated reporting into 
their national laws. The directive has not yet 
been implemented in Austria. It is likely that the 
regulations will come into force in 2025. The 
aim is to improve the resilience and response to 
security incidents within the public and private 
sectors across the EU. It establishes an obliga-
tion to take appropriate risk management meas-
ures for the security of network and information 
systems. Severe sanctions are envisaged (up to 
EUR10 million or 2% of the group’s total annual 
turnover – a significant increase from the previ-
ous cap of EUR50,000). Management bodies are 
liable for breaches if essential risk assessments 
are neglected or ignored.



CHAMBERS GLOBAL PRACTICE GUIDES

Chambers Global Practice Guides bring you up-to-date, expert legal 
commentary on the main practice areas from around the globe. 
Focusing on the practical legal issues affecting businesses, the 
guides enable readers to compare legislation and procedure and 
read trend forecasts from legal experts from across key jurisdictions. 
 
To find out more information about how we select contributors, 
email Katie.Burrington@chambers.com


	1. Basis of Insurance and Reinsurance Law
	1.1	Sources of Insurance and Reinsurance Law
	2. Regulation of Insurance and Reinsurance
	2.1	Insurance and Reinsurance Regulatory Bodies and Legislative Guidance
	2.2	Writing of Insurance and Reinsurance
	2.3	Taxation of Premium

	3. Overseas Firms Doing Business in the Jurisdiction
	3.1	Overseas-Based Insurers or Reinsurers
	3.2	Fronting

	4. Transaction Activity
	4.1	M&A Activities Relating to Insurance Companies

	5. Distribution
	5.1	Distribution of Insurance and Reinsurance Products

	6. Making an Insurance Contract
	6.1	Obligations of the Insured and Insurer
	6.2	Failure to Comply With Obligations of an Insurance Contract
	6.3	Intermediary Involvement in an Insurance Contract
	6.4	Legal Requirements and Distinguishing Features of an Insurance Contract
	6.5	Multiple Insured or Potential Beneficiaries
	6.6	Consumer Contracts or Reinsurance Contracts

	7. Alternative Risk Transfer (ART)
	7.1	ART Transactions
	7.2	Foreign ART Transactions

	8. Interpreting an Insurance Contract
	8.1	Interpretation of Insurance Contracts and Use of Extraneous Evidence
	8.2	Warranties
	8.3	Conditions Precedent

	9. Insurance Disputes
	9.1	Insurance Disputes Over Coverage
	9.2	Insurance Disputes Over Jurisdiction and Choice of Law
	9.3	Litigation Process
	9.4	Enforcement of Judgments
	9.5	Enforcement of Arbitration Clauses
	9.6	Enforcement of Awards
	9.7	Alternative Dispute Resolution
	9.8	Penalties for Late Payment of Claims
	9.9	Insurers’ Rights of Subrogation

	10. Insurtech
	10.1	Insurtech Developments
	10.2	Regulatory Response

	11. Emerging Risks and New Products
	11.1	Emerging Risks Affecting the Insurance Market
	11.2	New Products or Alternative Solutions

	12. Developments in Insurance Law
	12.1	Significant Legislative or Regulatory Developments



